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Twenty-first Report — “Parliamentary Inspector’s Report concerning Telecommunication Interceptions  
and Legal Professional Privilege” — Tabling 

MR J.N. HYDE (Perth) [12.41 pm]: I present for tabling the twenty-first report of the Joint Standing 
Committee on the Corruption and Crime Commission. 

[See paper 4257.] 

Mr J.N. HYDE: This is a very important report and it is important that members of this house and those 
involved with the operations of the Corruption and Crime Commission are made aware of it. I wish to start my 
comments by informing the house that our parliamentary inspector commenced this inquiry in March 2010. It 
has involved a lot of work on behalf of the inspector and also the committee, and at the end of my comments I 
will come to issues surrounding the length of this inquiry. To put it in simple terms, the inspector has chosen to 
table his report with the committee. The inspector’s report ascertains that behaviour by the CCC was 
inappropriate in relation to handing on material that was obtained through telecommunications interceptions. 
Between 2 November 2006 and 15 May 2007, acting pursuant to a telecommunications interception warrant, the 
CCC monitors intercepted 10 telephone calls between Mr Brian Burke and his counsel, Mr Grant Donaldson, 
SC. At the time, the CCC knew that Mr Donaldson was representing Mr Burke in respect of the Smiths Beach 
investigation. The monitors who intercepted the telephone calls made written summaries of them available to a 
commission investigator. In November 2006, the parliamentary inspector discovered that typed summaries of 
two of the calls were provided by the commission investigator to Mr Stephen Hall, SC. A summary of one of the 
calls was provided by the investigator to another commission person. The two men were respectively the senior 
and the junior counsel assisting the commission in its private and public examinations concerning the Smiths 
Beach investigation. It is important to note that neither of the two men read the summaries, despite the 
summaries being provided. The Telecommunications (Interception and Access) Act 1979 authorised the 
communication of the TI information to Messrs Hall and Urquhart—Urquhart was the other person involved—
only if it was communicated for a permitted purpose, being a purpose connected with an investigation into 
whether misconduct under the Corruption and Crime Commission Act had or may have occurred, or was or 
might be about to occur, or was likely to occur, or for the purpose of a report on such an investigation. The 
parliamentary inspector states in his report — 

No assessment was made whether the communication was for any such purpose. In fact the 
communication was not for a permitted purpose. 

The inspector went on to write in his report — 

Nor was any assessment made by any person whether or not the communication might be inappropriate 
in the circumstances. In fact it was inappropriate. 

That is the opinion of the parliamentary inspector. Notwithstanding this, the parliamentary inspector concludes 
that there was no misconduct by any commission officer under section 4 of the CCC Act. Our parliamentary 
inspector maintains that the procedures used by the commission concerning the use of TI information protected 
by legal privilege were, and in some respects still are, inappropriate. The inspector states — 

This has been contributed to by what seems to me to be a serious misunderstanding by the Commission 
of its obligations in respect of TI information that is subject to LPP. That misunderstanding still 
persists. 

The committee concurs with this view and that is why it has deemed to publish this report to the Parliament 
today. We also include in our report the response from the CCC on these issues. I think it is well understood by 
members in this place and by people in the legal community that not every conversation between a lawyer and 
his or her client will necessarily attract privilege and that this is a very complex issue. However, it is impossible 
for the CCC to determine whether intercepted material would be covered by legal privilege without a CCC 
officer first having listened to it to make this determination. The parliamentary inspector recommends that the 
CCC take a more measured approach to dealing with material that may be covered by legal privilege than has 
until now been the case. The parliamentary inspector also contends that, although the use of some information 
may be lawful in some circumstances, the CCC has not in the past properly considered the appropriateness of 
using privileged material in its investigations.  

I want to briefly relate back to the fact that this inquiry was started by the inspector in March 2010. Our 
committee fully understands the frustration expressed by the parliamentary inspector about the delays that he 
experienced in receiving responses from the CCC during this inquiry process. Of course, we are very much 
aware that for much of this period there was not a full-time Corruption and Crime Commissioner. Although our 
committee is pleased that a full-time commissioner has just been officially appointed, and we certainly have the 
expectations that delays experienced by the parliamentary inspector in this inquiry will not recur, the committee 
reiterates its support of the recommendations of Ms Gail Archer that the CCC Act 2003 be amended to allow for 
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the appointment of deputy and/or assistant commissioners to whom specific functions may be delegated by the 
commissioner. As such, we have made a formal recommendation in this report that the act should be amended to 
allow for this.  

I would also like to briefly mention that we received a statement from the Corruption and Crime Commission 
today that it tabled in this house its report into the toner cartridge rip-off incident. Its report found that WA state 
and local government public officers paid at least $415 000 too much for toner cartridges and also received gifts 
from the Victorian company. The CCC chose to table that report directly in Parliament and not to the committee.  

Debate interrupted, pursuant to standing orders. 

[Continued on page 9877.] 
 


